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§128.2 Administrative Law Judge

The Administrative Law Judge re-
ferred to in this part is an Administra-
tive Law Judge appointed by the De-
partment of State or of the Depart-
ment of Commerce, as provided in 15
CFR 788.2. The Administrative Law
Judge is authorized to exercise the
powers and perform the duties provided
for in §§127.7, 127.8, and 128.3 through
128.16 of this subchapter.

[61 FR 48831, Sept. 17, 1996]

§128.3 Institution of Administrative
Proceedings.

(a) Charging letters. The Director, Of-
fice of Defense Trade Controls, with
the concurrence of the Office of the
Legal Adviser, Department of State,
may initiate proceedings to impose de-
barment or civil penalties in accord-
ance with §127.7 or §127.10 of this sub-
chapter respectively. Administrative
proceedings shall be initiated by means
of a charging letter. The charging let-
ter will state the essential facts con-
stituting the alleged violation and
refer to the regulatory or other provi-
sions involved. It will give notice to
the respondent to answer the charges
within 30 days, as provided in §128.5(a),
and indicate that a failure to answer
will be taken as an admission of the
truth of the charges. It will inform the
respondent that he or she is entitled to
an oral hearing if a written demand for
one is filed with the answer or within
seven (7) days after service of the an-
swer. The respondent will also be in-
formed that he or she may, if so de-
sired, be represented by counsel of his
or her choosing. Charging letters may
be amended from time to time, upon
reasonable notice.

(b) Service. A charging letter is served
upon a respondent:

(1) If the respondent is a resident of
the United States, when it is mailed
postage prepaid in a wrapper addressed
to the respondent at that person’s last
known address; or when left with the
respondent or the agent or employee of
the respondent; or when left at the re-
spondent’s dwelling with some person
of suitable age and discretion then re-
siding herein; or

(2) If the respondent is a non-resident
of the United States, when served upon

§128.5

the respondent by any of the foregoing
means. If such methods of service are
not practicable or appropriate, the
charging letter may be tendered for
service on the respondent to an official
of the government of the country
wherein the respondent resides, pro-
vided that there is an agreement or un-
derstanding between the United States
Government and the government of the
country wherein the respondent resi-
dent permitting this action.

[61 FR 48831, Sept. 17, 1996]

§128.4 Default.

(a) Failure to answer. If the respond-
ent fails to answer the charging letter,
the respondent may be held in default.
The case shall then be referred to the
Administrative Law Judge for consid-
eration in a manner as the Administra-
tive Law Judge may consider appro-
priate. Any order issued shall have the
same effect as an order issued follow-
ing the disposition of contested
charges.

(b) Petition to set aside defaults. Upon
showing good cause, any respondent
against whom a default order has been
issued may apply to set aside the de-
fault and vacate the order entered
thereon. The petition shall be submit-
ted to duplicate to the Assistant Sec-
retary for Political-Military Affairs,
U.S. Department of State, 2201 C
Street, NW., Washington, DC 20520. The
Director will refer the petition to the
Administrative Law Judge for consid-
eration and a recommendation. The
Administrative law Judge will consider
the application and may order a hear-
ing and require the respondent to sub-
mit further evidence in support of his
or her petition. The filing of a petition
to set aside a default does not in any
manner affect an order entered upon
default and such order continues in full
force and effect unless a further order
is made modifying or terminating it.

[61 FR 48832, Sept. 17, 1996]
§128.5 Answer and demand for oral
hearing.

(a) When to answer. The respondent is
required to answer the charging letter
within 30 days after service.
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